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Why Investigate?

Resolve 
disputes

Investigate 
misconduct

Respond to 
harassment 
complaints

Avoid/ 
minimize 
liability

Show that 
policies are 

taken 
seriously
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Initial Determinations:

• Recognize when an investigation is in order

• Decide what the investigation should establish

• Select appropriate investigators

• Identify potential witnesses, documents, computer data, surveillance tapes, etc.

• Plan the investigation

• Organize a list of questions to ask the witnesses

• Establish security for files and records

• Formal or informal complaint? 
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When to Conduct an Investigation?

• Not all complaints require an investigation

• Employee complaints of unlawful conduct

• Investigate even if employee asks you not to

• Citizen, vendor, and contractor complaints

• Management observations
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DO IT PROMPTLY!

55



Initial Meeting with Employee Complainant

• Establish comfort level 

• Privacy/security of meeting location

• Stress neutrality/impartiality

• Complete complaint form if applicable

• Do not promise confidentiality of investigation 
or results

• Inform those on a “need-to-know” basis
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Initial 
Meeting with 

Employee 
Complainant 

(cont’d)

• Consider placing complainant under 
confidentiality instructions

• Clarify expectations

• Verify story

• Document facts

• Names of others with information

• Advise prompt investigation

• Assurance of no retaliation
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Who should Investigate?

• Very important decision

• Credibility of investigation depends, in part, on who is investigating

• Unbiased 

• Inside organization or external?

• Attorney?
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Information Regarding Complaint

• Locate documents and electronic communications

• Who? What? When? Where?

• What was said?

• Who did complainant tell?

• Frequency of issue-isolated or recurring?

• Identify other witnesses
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Plan the Investigation

• Identify policies/guidelines/practices

• Identify relevant documents

• Review personnel file

• Preserve email/computer information

• Determine interim action(s) to take while 
investigation is on-going

• Schedule the order of witnesses to be 
interviewed
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What Does the Investigation Need to 
Accomplish?

• Some goals may conflict

• Ultimate goal should be to conduct an objective and thorough 
investigation
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Witness Interviews

• Who?

• Order of interviews

• Outline questions

• Stress confidentiality 

• Professional, not 
accusatory
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Conducting the Investigation

• Explain reason for investigation

• Why witness is being interviewed

• Employer’s obligation to investigate

• Interviewee’s refusal to cooperate

• No conclusions yet

• Confidentiality

• No retaliation
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Determine 
the Scope of 

Investigation

• Talk to everyone identified unless a good 
reason exists to skip the interview

• Rank witnesses in order of most to least 
knowledgeable to determine urgency

• Conduct follow up interviews when 
necessary

• Note issues which may be outside scope of 
investigation, but may need attention.
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Documentation

• Create separate file – do not keep notes in personnel files

• Do not document the investigation in a misleading or inaccurate manner

• Create accurate statements in first person 

a. develop a note taking method.

b. clarify areas of fact versus opinion

c. develop a chronology

d. identify other documents and witnesses
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Interview Techniques

• Do not begin with hostile/tough questions

• Ask broad, open-ended questions

• Active listening

• Focus on issue at hand

• Avoid “Yes” or “No” questions

• Watch body language
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Interview Techniques (cont’d)

• Establish and maintain control

• Never interview groups

• Interviewer should not try to be “One of the Guys”

• Don’t (necessarily) reveal testimony of other 
witnesses

• Chronological time blocks

• Take notes (or record?)
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Interviewing the “Accused”

• State purpose/complaint

• Give opportunity to respond

• Get written statement ahead of time 
if possible

• Don’t prevent accused from leaving

• Get consent to search
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Interviewing the “Accused” (cont’d)

• Do not be judgmental

• Two (or more) sides to every story

• Emphasize no decision made yet

• Anger is natural response!

• Give opportunity to respond to each
accusation
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Analyzing Investigation

• Review documents

• Review statements obtained

• Review complainant’s and accused’s history

• Assess credibility

• Conflicting statements

• Plausible explanations

• Don’t be afraid to make a decision
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Credibility 
Assessments

• Are there any witnesses who can 
corroborate one version?

• Is there any email or text documents that 
corroborate underlying facts?

• Has the employee accused of improper 
behavior ever done this before?  If so, it 
could be reasonable that this behavior has 
been repeated

• Has either employee previously shown 
inclination to be dishonest?

• Who appears more credible?

Eye contact? Body language?
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Recommendations/Findings 

• Assess severity of violation

• Local/State/Federal laws

• Employee history

• Past discipline

• Mitigating factors

• Consistent discipline

• Labor Agreements

• Policies/Handbooks

• Document action taken
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Investigation Report

• Document properly

• Summary of complaint

• Facts only!

• Steps followed 

• Witnesses interviewed

• Findings and conclusions 

• Separate file 

• Keep in mind notes and reports 
may be revealed in litigation (or 
open records)

• Discard drafts of reports
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If Complaint Not Substantiated

• Inform accused

• Inform complainant

• No retaliation 

• Take action against complainant only if clear proof of fabrication

• Monitor workplace
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Follow Up

• Complainant (report 
further problems)

• Accused (take action)

• Share information on 
“need-to-know” basis only

• Train to prevent retaliation
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Remain Mindful of Defamation

No public reprimands

Only “need-to-know” basis

Prospective employers
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Minimizing Liability

Proper written 
policies

Prompt 
investigation

Confidentiality

Require 
employees to 
immediately 

report 
misconduct
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Garrity Warnings in the Public Sector
Garrity v. New Jersey, 385 U.S. 493 (1967)

• Employees can be ordered to cooperate in internal investigations and 
answer questions specifically, directly and narrowly related to their official 
conduct.

• Requirement to give Garrity warning arises only if invoked by employee.

• After employer gives Garrity warning, employee must cooperate but 
statement (and evidence derived therefrom) can only be used for internal 
investigation; compelled statements cannot be used against employee in a 
criminal proceeding.

• Employees can be disciplined for refusing to cooperate in internal 
administrative investigation after receiving Garrity warning.
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Don’t Forget Due Process Considerations

Many public employers provide employees with a pre-disciplinary 
conference/meeting to go over issues, facts, investigation findings, etc., and 
to give employee opportunity to present his/her side of the story.
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If Investigation is Not Fair, It’s Useless

• Castelluccio v. IBM, age discrimination complaint

• C worked for IBM from 1968 to June 2008

• In Nov. 2007, IBM informed C he would be removed from his 
position and put “on the bench;” remained employed but with no 
real meaningful work assignment

• C looked for other work at IBM, but in early June 2008, IBM offered 
him a separation agreement and told him he would be terminated at 
end of June if he did not find alternate job

• On June 13, 2008, prior to termination, C filed an internal 
complaint of age discrimination
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If Investigation is Not Fair, It’s Useless 
(cont’d)

• IBM hired a third-party investigator

• Investigator concluded no discrimination and conveyed results of 
investigation after C was terminated

• C filed suit; asked court to exclude Report, claiming it was more 
prejudicial than probative

• Court agreed, noting that the Report reflected only IBM’s version of 
events, that the Investigator selected who to interview and what 
evidence to consider without seeking any input from C and did not 
allow C an opportunity to respond to evidence against him; report 
did not include any evidence favorable to C
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If Investigation is Not Fair, It’s Useless 
(cont’d)

• Court suspected: “The purpose of the investigation was 
more to exonerate IBM than to determine if C was treated 
fairly.” 

• Investigator told C that if he signed the separation 
agreement, he would stop the investigation; Court noted 
that if the real purpose of the investigation was to resolve 
C’s complaint, it would have continued regardless of 
whether C signed the agreement or not

• Takeaway: Must conduct a thorough, neutral 
investigation for purposes of litigation defense
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THIS IS NOT LEGAL ADVICE; PLEASE CONTACT YOUR LABOR AND EMPLOYMENT ATTORNEY REGARDING YOUR SITUATION

mailto:JG@RossGannaway.law

